refused to follow such a regulation where it was deemed undesirable to do so. But because of the reasoning on which it is founded, the latter decision offers no real assurance that the doctrine of the Reynolds Tobacco case has been repudiated. The theory continues to vex the lower federal courts in their consideration of disputed problems of interpretation of the internal revenue laws where previous administrative regulations had enunciated rules now disapproved by the Treasury.' It is therefore not surprising that this general problem has been the subject of considerable discussion' in academic and other circles.
I
It is the thesis of this article that there is nothing sacred in Treasury regulations or other administrative rulings. They are simply aids -often very helpful and of great weight, and sometimes even decisive -in interpretation of the statutes; but they are inherently no more binding than other devices that may be available. Nor should reenactment by Congress of the provision of the act thus construed render the interpretation binding, although 4 A notable, but by no means the only, example of this is the still unsettled question as to whether the tax on the gift of a life insurance policy is to be measured by the cash surrender value of the policy (as the regulations provided until a fairly recent amendment) or by the higher cost of duplication of the policy at the date of gift, which is the present provision of the applicable regulation. The previous rulings adhering to cash surrender value were followed as to gifts made prior to the amendment, in Guggenheim v. Rasquin, 28 F. Supp Ill. I939) also applies the amended ruling to gifts made when the original regulation was still in effect; but to add to the confusion, this case was recently reversed. 114 F.(2d) i5o (C. C. A. 7th, 1940) . These decisions are in disagreement not only as to the binding effect of the original rulings, but also (though, it seems, without much justification) as to their meaning The question has not yet been decided by the Supreme Court; but the lower federal courts are clearly embarrassed by the feeling that they must give some effect to the previous regulation, which survived several reenactments of the applicable provision of the act, and that they are therefore precluded from treating the question of the proper interpretation of the statute as an original one. [Vol. 54 that fact may add somewhat to the weight to be accorded the regulation. As a matter of fact, the regulations have been treated by the courts in exactly this way. But the Supreme Court has attempted to state a rigid rule, namely, that regulations construing reenacted statutes are absolutely binding. And therein lies the source of the trouble caused the Government, taxpayers, lower federal courts, and even the Supreme Court itself. But the latter can, when it desires, get out of the pit which it has dug for itself (as indeed it did in the Wilshire case).
Helvering v. R. J. Reynolds Tobacco Co. was not, however, a sporadic and unexpected formulation of a wholly new ruling; it was rather the culmination of a long series of cases, laying down the rule which, stated in its most indefinite terms, is to the effect that a ruling of a governmental department or bureau charged with the administration of a federal statute is presumably to be regarded by the courts as a proper interpretation of the statute, particularly if Congress had reenacted the statute thus construed while the ruling was in force. This doctrine has had its most frequent application in connection with the internal revenue laws. 6 One obvious reason for this is that such laws are amended and reenacted very frequently-more frequently probably than any other federal statutes. The rule has been applied mostly where the complicated and difficult income, excess profits, estate, and gift tax laws were involved, and occasionally in connection with controversies as to miscellaneous excise taxes.' It has also been applied, from an even earlier date, though not so frequently, in connection with the tariff acts. Thus it was used by the Supreme Court as early as i888 in a controversy respecting the construction This construction of the department has been followed for many years, without any attempt of Congress to change it, and without any attempt, as far as we are advised, of any other department of the government to question its correctness, except in the present instance. The regulation of a department of the government is not of course to control the construction of an Act of Congress when its meaning is plain. But when there has been a long acquiescence in a regulation, and by it rights of parties for many years have been determined and adjusted, it is not to be disregarded without the most cogent and persuasive reasons. 9 Other applications of the same technique in construing difficult provisions of the customs laws are readily found.' 0 In cases not involving governmental revenue, the principle has obviously a rather limited, though probably increasing, scope. At any rate, it has been applied in cases involving the rulings of the Interstate Commerce Commission " and other administrative and executive bureaus and departments. 2 The rule is stated very similarly in revenue and non-revenue cases, and the technique is essentially the same. It would seem clear that these non-revenue cases offer valuable analogies when dealing with revenue statutes.
The theory of the general rule is, of course, that Congress by reenacting the statute which has been construed by an administrative ruling thereby approves the ruling and makes it to some extent a part of the reenacted statute. There is obviously some real sense in this theory; but its very vagueness and the difficulty of stating it precisely imply that the courts err when they attempt to assert it in rigid terms. The Circuit Court of Appeals for the [Vol. 54
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Eighth Circuit, a few years ago, examined the court decisions (particularly those of the Supreme Court) in which this rule had been advanced, and discovered considerable variation, though with a tendency for the language to become more rigid." 3 The court reached the conclusion that in cases of reenactment "the courts will accept that construction unless it be ' plainly erroneous. ' In fact, there is much variation in language, even sometimes in a single case. Probably the least rigid statement of the rule is to the effect that the courts will give much respect to an interpretative regulation under these circumstances." Then too, it is oftentimes stated that the courts will give great weight to the administrative construction. 5 This principle is sometimes stated negatively 16 and with other variations," 7 but the apparent meaning of probably the majority of the cases is most nearly consistent with this test.
Another slightly more rigid formulation of the rule gives primary consideration to the intention of Congress. A frequent statement is that Congress by reenacting the statute which has been administratively construed thereby manifests its approval of such construction. to do requires the conclusion that the regulation was not inconsistent with the intent of the statute . . . unless, perhaps, the language of the act is unambiguous and the regulation clearly inconsistent with it ... The petitioner insists that the statute needs no interpretation and its plain mandate should be enforced. But on examination the proper application of the section is not so clear as is claimed.' 9 This language may smack more of rationalization than of accuracy. Yet it seems valid, subject to the possible question of the actual knowledge of Congress of the administrative rulings allegedly approved -a problem which will be considered below. 20 But the Court has gone even further. It has said that such reenactment of a statute amounts to a "confirmation,"
21
" ratification," 22 but the "force of law" theory has been followed several times. 2 " It was most fully defined in Helvering v. R. J. Reynolds Tobacco Co., 28 where the court said, Since the legislative approval of existing regulations by reenactment of the statutory provision to which they appertain gives such regulations the force of law, we think that Congress did not intend to authorize the Treasury to repeal the rule of law that existed during the period for which the tax is imposed. We need not now determine whether, as has been suggested, the alteration of the existing rule, even for the future, requires a legislative declaration or may be shown by reenactment of the statutory provision unaltered after a change in the applicable regulation. 27 
II
In view of the vigorous criticism to which it has been recently subjected, it seems appropriate to consider briefly the validity of the rule which gives great weight to administrative construction where the statute construed has been reenacted.
The first objection is that the rule is purely fictional; Congress neither knows nor can be expected to know about the administrative constructions of the statute, and its reenactment of the statute, therefore, indicates not even the slightest approval of the rulings. 8 It has indeed been pointed out that with respect to laws as intricate as our recent internal revenue statutes, the rulings are frequently contradictory, so that any theory which prescribes Congressional approval of existing rulings to reenactment may lead to subsequent inconsistent claims as to what Congress has actually approved or enacted. 9 Anyone at all acquainted with actual legislative processes knows that this criticism has considerable force. Even assuming the clarity and consistency of the administrative rulings with respect to the construction of a particular section, it is generally absurd to expect the members of the Congress to be familiar with them. Nevertheless, this argument proves too much. If members of Congress are usually not conversant with the rulings construing statutes, they are not generally conversant with the statutes themselves -especially with such complicated and technical language as is invariably present in revenue legislation. Yet no one doubts that Congress enacts the statutes, though most of its members are not even vaguely apprised of their texts. The practical saving feature is that the committees of Congress having the particular legislation under consideration are usually reasonably conversant with the details. It does not seem absurd to suppose that such committees, with the competent legal advice which they have available, would normally be familiar not only with the statutes which they are considering for reenactment, but also with the important and undisputed administrative rulings construing them. Indeed, the Court has sometimes adverted to the problem of Congressional knowledge of such rulings,"° and has, in a few instances, declined to give effect to them where the facts indicated that Congress was presumably unacquainted with such rulings. 1 It would seem, therefore, that this criticism, while properly leading to caution in the application of the rule, is, nevertheless, not a decisive objection either to its reality or to its usefulness.
Another criticism leveled at the rule is the alleged failure of the courts, in applying it, to distinguish between the so-called" legislative" and "interpretative" rulings. In Biddle v. Commissioner, 302 U. S. 573, 582 (1938), the Supreme Court made a rather surprising, not to say absurd, application of this principle. Here the question was whether a British income tax paid by corporations but deducted from dividends is a foreign "income tax" as to which American stockholders are entitled to credit. Concededly, there were several treasury rulings (since revoked) which permitted this credit. The Court refused to follow the older rulings, though they survived reenactments of the credit provision, on the rather ludicrous ground (among others) that these rulings construed a foreign not an American statute, and so were presumably not known to Congress. the courts should give more weight to regulations explicitly permitted by the statute, filling holes deliberately left open, than to rulings merely purporting to interpret the meanings of substantive provisions in the statute. Rulings explicitly permitted by the statute usually, though not always, deal primarily with administration; but they are legislative in effect, subject, of course, to the limitations with respect to delegation of legislative power." 3 Such regulations may themselves be regarded as vested with the force of law to the extent that they are consistent with the statutes. Therefore a reenactment of a statute by Congress, while clearly not necessary, is of weight as an approval of the "legislative" regulation. On the other hand, a regulation or other administrative ruling which merely purports to construe the statute -although even this type of regulation is also undoubtedly authorized by Congress -is to be accorded no greater effect than any construction by presumably competent persons, and the argument that greater weight is given to it by reenactment of the statute is, therefore, somewhat less persuasive.
It cannot be said that the Supreme Court has wholly disregarded this distinction. There are at least two cases where the Court has followed an administrative construction of a statute which had been reenacted, with at least more confidence because of the fact that the regulations were explicitly authorized by the statute itself." 4 Nevertheless, the Court has not given this distinction much effect.
The suggestion that this distinction be given more effect seems to have considerable force. Nevertheless, like most legal differences, the distinction is only one of degree. Greater weight should perhaps be given to regulations explicitly authorized by statute than to rulings merely purporting to construe the statute; nevertheless, the latter type of administrative ruling is entitled to weight, especially where clear and well-understood, and where Congress has reenacted the part of the statute thus construed while the rulings were in effect.
Scope and Effect of Treasury Regulations under the Income, Estate and Gift Taxes
A third criticism has been made, applicable only to those administrative rulings which are brought into play in controversies to which the Government is a party. However, this covers most administrative rulings, and all which construe revenue acts. It is asserted that the courts should disregard all such rulings, since they are certain to favor the Government. 5 No doubt most Treasury regulations do tend to favor the Government in doubtful cases, but the universal truth of the proposition is emphatically disproved by the Treasury's vigorous and sometimes unsuccessful efforts to escape some of its previous rulings which turned out to be all too favorable to taxpayers -or at least so the Treasury thought." It would seem therefore that this criticism is of little weight, except insofar as it might induce the courts to be cautious in applying the rule to a regulation blatantly and unfairly favoring the Government, merely because Congress has reenacted the statute without expressly negativing the ruling. It is interesting to note, however, that the author of a recent article, an important official of the Treasury Department, who argues vigorously and effectively against the whole doctrine, nevertheless concedes that the Commissioner of Internal Revenue should be held to some degree to his own regulations. 7 It would seem that the general rule that the courts should give considerable weight to administrative rulings construing a statute, especially when the part of the statute thus construed has been reenacted by Congress, is sound and should be approved. However, the practical value of this principle depends largely upon its application. If it is applied woodenly and as a flat rule of law, it will not only lead both government and taxpayers into logical blind alleys, but it will destroy the whole purpose of administrationflexibility. 8 
III
Indication that the Court has not in fact applied the reenactment rule rigidly is found in certain limitations to this rule which the Court recognizes. Some of these so-called limitations are actually partial negations of the rule. It is true that the general doctrine of almost conclusive weight to administrative rulings where the statute has been reenacted is not necessarily made inapplicable merely because the rulings are of questionable soundness. 39 But, on the other hand, a ruling is not to be ignored merely because the part of the statute which it purports to construe has not been reenacted by Congress. Such rulings have been considered and followed by the Supreme Court, 40 though their weight is less because of the fact that the statute has not been reenacted." Nevertheless, this seems to make the effect of reenactment of the statute little more than that of adding weight to the ruling, not of actual enactment by Congress of the ruling as part of the law.
But far more serious are the decisions of the Court to the effect that administrative rulings will not be followed, even though the statute has been reenacted while they were in force, if they are contrary to the terms of the statute. 4 The power of an administrative officer or board to administer a federal statute and to prescribe rules and regulations to that end is not the power to make law -for no such power can be delegated by Congress -but the power to adopt regulations to carry into effect the will of Congress as expressed by the statute. A regulation which does not do this, but operates to create a rule out of harmony with the statute, is a mere nullity. 45 This modification of the rule seems sensible enough; but it really negates the statement that reenactment by Congress of a statute gives administrative rulings construing that statute the force of law. The Court says that the rule does not apply "where the law is plain," 46 but presumably the law is not plain if the administrative authorities, supposed experts on that particular problem, have misconstrued it. It is said that the administrative authorities have no power to amend the law; " but if reenactment of the law includes administrative construction, the law has been amended, if at all, by Congress and not by the administrative authorities who promulgated the construction. It is submitted, therefore, that this so-called limitation of the doctrine in fact negatives it as a flat rule of law. In reality, it offers an illogical but reasonably effective escape from the embarrassment arising out of the attempt to transform the general principle of giving great weight to administrative constructions where the law has been reenacted, into a rigid rule of conclusiveness. But it would be still better to avoid such a rigid formulation, and to treat the rule frankly as a mere aid in the construction of the statute. Then the Court could say that a regulation which was in its opinion contrary to the terms of the statute was simply to be disregarded.
Another rather serious limitation to this rule, and one which [Vol. 54 again throws doubt upon it as an absolute rule of law, is that the courts will disregard administrative rulings which are ambiguous, uncertain, or effective for but a short time, 48 even though the statute has been reenacted during their continuance. 4 9 The decisions to this effect are fairly summarized by the following language from Burnet v. Chicago Portrait Co.: " The familiar principle is invoked that great weight is attached to the construction consistently given to a statute by the executive department charged with its administration. . . . But the qualification of that principle is as well established as the principle itself. The Court is not bound by an administrative construction, and if that construction is not uniform and consistent, it will be taken into account only to the extent that it is supported by valid reasons. . . . Moreover, ambiguous regulations are of little value in resolving statutory ambiguities. 51 Perhaps the Court's disregard of an ambiguous ruling is not inconsistent with the rule that such ruling is incorporated in the statute by a subsequent reenactment, for the statute so " amended" is still ambiguous. But the mere fact that a ruling has not been in effect for any considerable period would seem logically not to affect its application, except insofar as its newness at the time of the reenactment of the statute might tend to show lack of knowledge of the ruling by Congress. Here, too, we have a desirable limitation of the doctrine, but a limitation which actually (and wisely) tends to change it from a flat rule of law to a flexible principle of statutory construction.
Where the existing administrative rulings are actually in conflict, the courts naturally tend to ignore them all. 52 This, too, seems logically, as well as practically, justifiable. Yet, in at least one case, 3 the Court considered and followed an administrative ruling construing a federal statute, which seemed to be inconsistent with certain previous rulings of the same department. This is an admirable example of the proper technique of using such rulings; the later ruling was concededly not conclusive, but was regarded as a well-considered construction of the statute by competent administrative authorities, which, in the absence of any substantial countervailing considerations, the Court decided to follow. Another limitation, closely connected with the one just referred to, is that the courts consider themselves bound to follow only authoritative rulings. This is especially important in connection with the Bureau of Internal Revenue, where the necessarily elaborate organization, as well as the complexity of the statutes, frequently results in a flood of rulings with no high degree of consistency. " Mere informal rulings of the Bureau are regarded as of little authority, 55 and even General Counsel's Memoranda are regarded as of inferior standing to Treasury Decisions." The latter are apparently of the greatest authority; indeed the regulations themselves are technically Treasury Decisions. But in some cases " the Court disregarded rulings of high officials of the Bureau, because such rulings were not approved by the Secretary of Treasury, as regulations of course must be.
No doubt, an argument of considerable weight can also be made here to the effect that Congress would be cognizant only of the more authoritative rulings. But, on the other hand, this nicety in evaluating the hierarchy of treasury rulings generally appears only when the Court is determined to disregard some rulings. The feeling cannot be escaped that this too is but an escape from the rigidity of the rule. The escape is highly desirable, but a proper formulation of the rule would make it unnecessary.
Still another limitation is that regulations or other administrative rulings which have been coerced, or were supposedly required, by court (or Board of Tax Appeals) decisions, are of little authority. 8 as erroneous," but applies also when the administrative officials are supposed to have misconstrued a proper decision." There is, perhaps, no difficulty in this, even from a logical standpoint. But it does lead us into a concept which is still harder to understand or justify. If an administrative construction of a statute acquires the force of law by reenactment of the statute, it would seem even clearer that a court decision (at least one by the Supreme Court) construing the statute would have at least a like effect. In this case, no reenactment of the statute would seem to be necessary; but reenactment would add, if possible, to the conclusiveness of the court's construction. Then it must follow that if a court cannot change an administrative construction of a revenue statute under these circumstances, such change constituting an amendment, which can only be made by Congress, it is still less able to disregard its own decision construing the statute.
Of course, the Supreme Court has never had any difficulty in escaping from this beautifully logical but utterly absurd proposition. Indeed, the matter seems not to have undergone any serious consideration until the recent case of Helvering v. Hallock. 6 Here the Court overruled certain of its previous decisions construing a provision of the federal estate tax. Speaking through Mr. Justice Frankfurter, it dismissed briefly, but firmly, any argument that it is without power to overrule its own previous decisions merely because those decisions construe a revenue act which had been reenacted by Congress in the interval. It would seem that a court which can overrule its own erroneous construction of a statute is rather absurdly limiting its own powers by denying its authority to overrule a mere administrative construction.
Similarly, we have, in several cases, a frank admission by the Court that Treasury and other authoritative regulations will not be followed, even though the statute has been reenacted while they were in effect, if the result is deemed to be clearly undesirable. This is brought out in the quotation from Burnet v. Chicago Portrait Co. 62 Sanford v. Commissioner," a recent case construing the federal gift tax as not including a gift where the donor reserved the power to change beneficiaries. The Government, frankly though rather naively, admitted that its own regulations were inconclusive, and that it was not sure which holding would be most advantageous to the Treasury. The Court definitely stated that the regulations would be wholly disregarded, except those which tended to bring about a result deemed by the Court desirable and fair to both the Government and the taxpayers. A word must here be said as to the meaning of "reenactment." Occasionally a statute which has been repealed is again enacted, this constituting in effect, if not technically, a reenactment. In such cases, the rulings as to the construction of the old act are of great weight as to the new act. 6 " More frequently, however, an existing statute is amended in certain particulars, but this amounts to a reenactment of the parts not amended, and the rules previously discussed apply as to the parts not so amended. However, rulings with respect to the sections of the statutes amended are presumably no longer of any effect, 6 " though new rulings of the Bureau as to their construction are to be given some weight, as previously explained. 66 The only exception is an amendment thought to have been aimed at clarifying, rather than changing the law; in such a case, the regulations construing the old law may be considered as of some weight in the construction of the new law. 6 " IV As previously intimated, the federal courts use other techniques in solving controversies about the construction of revenue and other federal statutes. The fact that the particular part of the statute in question has been the subject of administrative con-struction, and that this construction has survived one or more reenactments of the statute by Congress, is never deemed to preclude the use of these other, and perhaps inconsistent, aids in reaching a judicial decision on the point. Some of these other aids may be briefly considered, especially to determine how far their use is consistent with an absolute rule that the reenactment of a statute which has been construed by an executive ruling transforms such construction into a rule of law.
We have seen that administrative regulations may not be followed, even though the statute has been reenacted, if the result is deemed undesirable. 6 " Conversely, where the regulations are followed, the courts often buttress their conclusions by considering the desirability of the result and its conformity to the language and general intention of the statute. 6 "
The most frequently occurring instance of Supreme Court approval of a regulation because of the desirability of its result arises in cases involving those regulations which prevent a double use by a taxpayer of the same deduction in computing taxable income. 7 " However, the Court has in other cases " expressed its satisfaction with the results obtained by following the regulations, or after observing that the regulations point one way, has considered the problem on principle, and has followed the regulations only after being satisfied that the result was reasonable and fair. 72 It cannot be contended that there is a patent inconsistency in asserting that a regulation is binding and then considering the matter on principle, if the regulation is ultimately followed. But the Court is wasting time and trouble in considering the desirability of a regulation if that regulation has become a part of the law through reenactment of the statute by Congress. That the Court is actually not wasting its time in determining the desira- bility of the regulation is clear; but this shows that the regulation is in fact not regarded as binding. Another aid often invoked by the courts in determining the proper construction of a controverted provision of a statute is the history of the act -even where the statute has been administratively construed. 73 Of course, the Supreme Court has never had any doubt that the legislative history of the act is a mere aid to its construction, and indeed is wholly immaterial except in cases of substantial ambiguity in the language of the statute. 74 Even more important, perhaps, is the administrative historythat is, administrative practice, apart from definite rulings, in connection with the statute. This will often be accorded great weight in reaching a decision on a doubtful point of construction." Where the administrative practice has been written into a subsequent act, the weight accorded it is thereby increased, 6 though Congressional failure to legalize a particular practice does not necessarily prove that the practice was not authorized by the statute as it stood. 7 7 Administrative practice has recently been held to be of some moment even in the consideration of a constitutional question. 78 In several cases, legislative and administrative practices were considered together, as both pointed the same way. 79 It is clear, however, that neither will be followed except to the extent that Here administrative practice, by which the filing of a waiver by a taxpayer was given the effect of stopping the running of interest on a deficiency, was followed, although a recommendation of a House committee (made Jan. 14, 1938) for a statute explicitly legalizing this practice was not carried out by Congress. The Court stated that Congressional inaction was to be given little weight because of the disturbed domestic and foreign situation when the recommendation was made, and since then. 82 the Court preferred to follow administrative practice rather than a result indicated by the legislative history of the act, saying, These regulations, which cover variations as well as tolerances and exemptions, have been in force for a period of more than eighteen years, with the silent acquiescence of Congress. If the meaning of the statutory words was doubtful, so as to call for a resort to extrinsic aid in an effort to reach a proper construction of them, we should hesitate to accept the committee reports in preference to this contemporaneous and long continued practical construction of the act on the part of those charged with its administration. Such a construction, in cases of doubtful meaning, is accepted unless there are cogent and persuasive reasons for reject-
It is apparent that the Court is not here stating that administrative practice, rather than legislative history, must always be followed in construing a statute. But under the particular circumstances, the administrative practice was persuasive, and the arguments deduced from legislative history were not. Both are useful devices; but neither one, or both together, is necessarily decisive in any particular case. And here too we see the courts properly using a technique for reaching a correct construction of the statute, which, if not inconsistent with the rule that an executive ruling surviving a reenactment is conclusive, is at least quite unnecessary and therefore seemingly improper under such a rule. But the impropriety plainly is not in the statement that the ruling is an important and weighty aid to the correct construction of the statute, but rather in the contention that it is itself a part of the statute. 
1941]
Finally, the courts do not, in construing a statute, disregard the factor of administrative convenience. Where the rulings are in conflict and those which give the greater administrative convenience uncertain, this point will usually be ignored. 4 But a ruling which is clearly unjustified by administrative convenience may be disregarded on that ground alone, where it is not considered to be a necessary result of the terms of the statute. 85 However, a ruling which has survived one or more reenactments will not necessarily be disregarded merely because it apparently does not conduce to administrative convenience.
In other words, administrative convenience is a factor to be considered in appraising executive constructions of a statute, but it is not necessarily decisive, nor even generally of great weight.
Furthermore, factors of administrative convenience, even apart from rulings, may have some weight in connection with the construction, 7 and even as to the constitutionality, 88 of statutes. It may be freely admitted that these are considerations of less weight than a deliberate administrative ruling, even where the statute thus construed has been reenacted. Nevertheless, both are basically mere aids to the proper construction of the statute; neither should necessarily be decisive, and an administrative ruling, even when "approved " by Congress, is actually no more a rule of law than an administrative practice or even a consideration of administrative convenience, either of which may have the same approval.
CONCLUSION
The conclusion seems rather obvious. No difficulty would have arisen if the Supreme Court had kept certain principles clearly in mind. They are as follows: -
The problem in this class of cases is solely one of statutory construction. It follows that the courts should look first at the text of the statute, since no problem really exists unless substantial ambiguity is evident. When such ambiguity does exist, the court should summon to its aid all proper and useful assistance to arrive at a correct and desirable construction. Existing administrative constructions are entitled to great weight, especially if the part of the statute thus construed has been reenacted by Congress. But such rulings cannot be considered as absolutely conclusive; they are merely aids to the construction of the statute, usable in connection with, but not exclusive of, other aids and the court's own sense of what is reasonable and just. To give administrative rulings greater weight than most other aids to statutory construction is reasonable and, in most instances, probably correct; but to make them conclusive and binding on the courts is unjust, unworkable and absurd.
As already pointed out, the Supreme Court has in fact not permitted itself to be bound by administrative rulings of which it disapproved, no matter how many times the statute which these rulings purport to construe have been reenacted by Congress. The only damage which the Court has done has been the result of its too fervent language in a few cases. Nevertheless, the injury is not irreparable; the error is purely verbal and very recent. 9 All that is needed is a clear statement by the Supreme Court disapproving any idea that an administrative ruling can ever become a rule of law other than through explicit incorporation into the terms of the statute. This will not require the overruling of a single decision, but merely the withdrawal of a small amount of ill-considered and very troublesome language. When this is done, the Supreme Court and the lower federal courts can use administrative rulings as aids in construing statutes, and need not allow this particular kind of aid to become the master of the statutes and the courts.
Robert C. Brown. 
